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In the Court of Appeals of the District of Columbia 


Benjamin G. Hill, Appellant, ) 

vs. V No. 1322. 

The United States or America, j 


a Supreme Court of the District of Columbia. 

United States ) 

vs. >No. 23604. Criminal. 

Benjamin G. Hill. J 


United States op America, 
District of Columhiaf 


} 


ss : 


Be it remembered, that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit:— 


1 Indictment. 

Filed in Open Court Jan. 5,1903. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, October Term, A. D. 1902. 

District op Columbia, ss: 

The grand jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath do present: 

That one Benjamin G. Hill, late of the District aforesaid, on the 
eighth day of November in the year of our Lord one thousan dnine 
hundred and two and at the District aforesaid, with force and arms 
upon a certain Carrie Theoda Hill in the peace of God and of the 
said United States then and there being, feloniously, purposely and 
of his deliberate and premeditated malice did make an assault; and 
that the said Benjamin G. Hill a certain pistol of the kind called a 
revolver then and there charged with gunpowder and leaden bullets, 
which said pistol he, the said Benjamin G. Hill in his right hand 
then and there had and held, feloniously, purposely and of his delib¬ 
erate and premeditated malice did discharge and shoot off at, against 
and upon the said Carrie Theoda Hill; and that the said 
Benjamin G. Hill with one of the leaden bullets aforesaid 
1—1322a 
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by him out of the pistol aforesaid then and there by force 
of the gunpowder aforesaid discharged and shot off as aforesaid, 
then and there feloniously, purposely and of his deliberate and pre¬ 
meditated malice did strike, penetrate and wound the said Carrie 
Theoda Hill in and upon the left side of the back of her the 
said Carrie Theoda Hill below and about one half of one 

2 inch from the left shoulder of her the said Carrie Theoda 
Hill; giving to her the said Carrie Theoda Hill then and 

there feloniously, purposely and of his deliberate and premeditated 
malice with the leaden bullet aforesaid so as aforesaid discharged 
and shot out of the pistol aforesaid by him the said Benjamin G. 
Hill, in and upon the left side of the back of her the said Carrie 
Theoda Hill and below and about one half of one inch from the 
left shoulder of her the said Carrie Theoda Hill, one mortal wound 
of the depth of six inches and of the breadth of three-eighths of one 
inch ; of which said mortal wound she the said Carrie Theoda Hill 
from the said eighth day of November in the year of our Lord one 
thousand nine hundred and two, until the twelfth day of the same 
month and year, and at the District aforesaid, did languish and lan¬ 
guishing did live/; on which said twelfth day of November in the 
year of our Lord one thousand nine hundred and two, and at the 
District aforesaid she the said Carrie Theoda Hill, of the mortal 
wound aforesaid did die. 

And so the grand jurors aforesaid, upon their oath aforesaid do 
say that the said Benjamin G. Hill, the said Carrie Theoda Hill, in 
the manner and by the means aforesaid then and there feloniously, | 
purposely and of his deliberate and premeditated malice did kill | 
and murder; against the form of the statute in such case made and 
provided, and against the peace and Government of the said United 
States. 

ASHLEY M. GOULD, 

Attorney of the United States in and 

for the District of Columbia. 

3 (Endorsed:) No. 23,604. United States vs. Benjamin G. 
Hill. Murder in first degree. Witnesses: Grafton Baile}^ 

M. D., J. K Wellington, M. D., Edgar Y. Gilchrist, M. D,, Harry C. 
Wilson, Edward F. Kane, Thaddeus R. Bean, Bertha Marsden, Mary 
E. Dillon, Robert G. Stone, John Draper, Arthur J. Nalle. A true 
bill, James B. Lambie, foreman. 
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4 Arraignment. 

Supreme Court of the District of Columbia. 

Wednesday, January 7,1903. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Anderson, presiding. 

* * * J|e * * * 


United States 'i ,, 

vs. 23604, 

Benjamin G. Hill. ) 


Indicted for Murder in First 
Degree. 


Come as well the attorney of the United States as the defendant 
in proper person in custody of the warden of the jail of the District 
of Columbia; and, thereupon, the defendant being arraigned upon 
the indictment, he pleads thereto not guilty and for trial puts him¬ 
self upon the country and the attorney of the United States doth the 
like. 


Motion for Leave to Withdraw Plea. 

Filed in Open Court Feb. 16,1903. 

In the Supreme Court of the District of Columbia, Criminal Court 

No. 1. 

The United States 
vs. 

Benjamin G. Hill. 

And now comes the defendant in his own proper person, and moves 
the court to allow him to withdraw the plea of not guilty ” 
5 heretofore entered in the above entitled cause without advice 
of counsel. This motion is made for the purpose of present¬ 
ing a motion on file in this cause to quash the indictment herein. 

BENJAMIN G. HILL. 



Motion to Qiia^h Indictment. 


Filed in Open Court Feb. 16,1903. 

In the Supreme Court of the District of Columbia. 


The United States 
vs. 

Benjamin G. Hill. 


Criminal Court No. 1. Indictment for 

Murder. 


And now comes the said defendant, Benjamin G. Hill, by C. G. 
Bradshaw and J. C. Welles, his counsel, and moves the court to 
quash the indictment returned against him in the above entitled 
cause, for the reason- following, to wit: 
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1. That the statute, in such cases made and provided, namely, 

section 798 of the Code of 1902 of the District of Columbia, provides 
that “ Whoever, being of sound memory and discretion, purposely, 
and of deliberate and premeditated malice * * * ki]ls another 

is guilty of murder in the first degree,” and 

2. That the said indictment charges this defendant with murder 
in the first degree, and charges deliberate and premeditated malice, 
but wholly omits to charge that the defendant was of sound memoiy 

and discretion and thus fails to embody an essential element 
6 of the said crime specified in and by the said statute. 

BENJAMIN G. HILL, 

By C. G. BRADSHAW & 

J. C. WELLES, 

Attorneys. 


Motion to Quash Indictment Ov&rruled, &c. 


Supreme Court of the District of Columbia. 

Monday, February 16, 1903. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Anderson presiding. 

* ♦ >ic * :jc 


United^Statbs “1 23604. Indicted for Murder 

Benjamin G. Hill. 1 “ 

Come as well the attorney of the United States as the defendant 
in proper person in custody of the warden of the jail of the District 
of Columbia and by his attorneys Messrs. C. G. Bradshaw and J. C. 
Welles; and, thereupon, the defendant’s motion for leave to with¬ 
draw his plea coming on to be heard, it is considered by the court 
that said motion be and it is hereby granted, and said defendant 
withdraws his plea of not guilt}' heretofore entered in this cause; 
whereupon the defendant’s motion to quash the indictment herein 
coming on to be heard, and argued by counsel, it is considered by • 
the court that said motion be and it is hereby overruled; and, 
thereupon, the defendant being arraigned upon the indict- 
7 ment, he pleads thereto not guilty and for trial puts himself 
upon the country and the attorney of the United States doth 
the like; whereupon the said defendant being called for trial, it is 
ordered that a jury for trying the issue herein joined be empanelled; 
and, thereupon, the jurors of the regular petit jury panel, a list of 
whom was regularly served upon the said defendant, being called, 
sworn upon their voir dire and examined as to their competency for 
trying the said issue, the said panel is exhausted by reason of chal¬ 
lenges and excuses without having completed the said jury; where¬ 
upon to complete the jury the clerk is ordered to draw from the jury 


THE UNITED STATES OF AMERICA. 


5 


box in his custody the names of fifty (50). other persons, said per¬ 
sons to be summoned by the marshal to appear in this court to¬ 
morrow at 10 o’clock a. m., which names are drawn accordingly. 


Vei^dicL 

Supreme Court of the District of Columbia. 

Thursday, February 19,1903. 

The court resumes its session pursuant to recess, Mr. Justice 
Anderson presiding. 

United States 1^0. 23604. Indicted for Murder 
BENjAMira Hill. 1 

Come again the parties aforesaid in manner as aforesaid and the 
same jury that was respited yesterday in custody as aforesaid; and 
thereupon, after Iiearing the evidence in full, arguments of 
8 counsel and charge by the court, the jury retire to consider 
of their verdict and returning into court and being called 
and asked if they have agreed upon a verdict, upon their oath say, 
that the defendant is guilty of murder in first degree as charged 
in said indictment; whereupon on motion of the attorneys for the 
defendant the jury is polled and said defendant is remanded to jail 
to await further action in this cause. 

Memorandum. 

February 24, 1903.—Motion in arrest of judgment, filed. 

Memorandum. 

February 24, 1903.—Motion for new trial filed. 


9 Motions in Arrest and for New Trial Denied. 

Supreme Court of the District of Columbia. 

Tuesday, March 17,1903. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Anderson presiding. 

United States I 23604. Convicted of Murder 
Benjamin G. Hill, j First Degree. 

Come as well the attorney of the United States as the defendant 
in proper person in custody of the warden of the jail of the District 
of Columbia and by his attorney 0. G. Bradshaw, Esq.; and, there- 
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upon, the defendant’s motion in arrest of judgment and the motion 
for a new trial, having been heretofore argued and submitted to the 
court, it is considered by the court that said motions be, and they 
are hereby denied ; whereupon the defendant is remanded to jail to 
await further action in this cause. 


Sentmce, Appeal^ &c. 


Supreme Court of the District of Columbia, 

Friday, Match 20,1903. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Anderson presiding. 

^ i/i 


United States 
Benjamin G. Hill. 


No. 23604. Convicted of Murder 
in First Degree. 


Come as well the attorney of the United States as the 
10 defendant in proper person in custody of the warden of the 
jail of the District of Columbia and by his attorneys Messrs. 
C. G. Bradshaw and J. C. Wells; whereupon the attorney of the 
United States moves the court to pronounce the sentence of the law 
in this case, and it is immediately demanded of the defendant what 
further he has to say why the sentence of the law should not be 
pronounced against him, and he says nothing, except as he has 
already said ; whereupon it is considered by the court that for his 
said offense the said defendant be taken by the warden aforesaid to 
the common jail from whence he came, and there to be kept in close 
confinement and that on Friday the fifteenth day of May, A. D. 
1903, he be taken to the place prepared for his execution within the 
walls of the said jail and then and there between the hours of twelve 
o’clock meridian and two o’clock post meridian of the same day he 
the said defendant be hanged by the neck until he be dead; and 
may God have mercy on his soul; and, thereupon, the defendant by 
his attorneys prays an appeal to the Court of Appeals of the District 
of Columbia, which is allowed by the court and the U. S. attorney in 
open court waives the issue of a citation. 
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Motion to Vacate Judgment 

Filed in Open Court April 1,1903. 

In the Supreme Court of the District of Columbia. 

(Under Rule 79.) 

United States ) 

vs. > Criminal. No. 23604. 

Benjamin G. Hill. ) 


And now comes the said defendant and moves the court to vacate 
the judgment rendered in the above entitled cause, on the grounds 
following, namely: 

This defendant, by his counsel, has just discovered new and very 
material evidence establishing and confirming the statements made 
to the court by the defendant, which evidence, as defendant is ad¬ 
vised, would, if it could have been adduced on the trial, have sub¬ 
stantially changed the verdict rendered by the jury, and acquitted 
defendant of the charge of murder in the first degree. The par¬ 
ticulars of said evidence are set forth in the affidavits hereto 
attached of witnesses who will testify thereto, if called, on a retrial. 

BENJAMIN G. HILL. 

C. G. BRADSHAW & 

J. C. WELLS, Counsel. 

Benjamin G. Hill, being duly sworn, on oath says that the facts 
stated in the foregoing motion are true. 

BENJAMIN G. HILL. 


Sworn to and subscribed before me this 3l3t day of March, 
1903. 

F. D. BLACKISTONE, 

[seal.] Notary Public, 980 F St N. W., Washington, D. G. 


13 Washington, D. C., March 28,1903. 

United States 1 
vs. V 

Benjamin G. Hill. ) 

Indictment for Murder in First Degree. 

Anthony Leibin, first being duly sworn according to law, on his 
oath states that he is 56 years of age and is now and has been a resi¬ 
dent of the city of Washington, District of Columbia, for about 50 
years last past; that his residence is 913 S street, N. W.; that he is 
in the employ pf E. W. Kinsey, a furniture and stove dealer, at 605 
Louisiana avenue, N. W.; that on the day of the tragedy in which 
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Benjamin G. Hill killed his wife on Missouri avenue, in said city, 
which as affiant now remembers was about the eighth of November 
last affiant met said Hill on the corner of 6th street, north west, op¬ 
posite the Pennsylvania depot at about 5:30 o^clock p. m. of said day 
and entered into conversation with said Hill in a social way and ob¬ 
served that Hill was wonderfully agitated over something. Affiant 
asked him what was the matter and Hill said “ My life is wrecked 
and I cannot live and I don’t intend to live any longer. I intend to 
take my own life unless my wife will agree to live with me and this 
I am afraid she won’t do.” Affiant talked with Hill for some 
minutes, and affiant assured Hill that he would do all in his 

14 power to get Hill’s said wife to receive him back ; Hill was 
very much excited and wept like a child and cried as though 

his heart would break and said, “I cannot live without her.” 

Affiant had been well acquainted with Hill and his said wife ever 
since about the time of their marriage and assured Hill that he 
would do all in his power to help him. And would go with him at 
once to his home and talk the matter over with his wife and he felt 
sure that it would result in a happy reunion. Affiant then exacted 
from Hill a promise that he would do himself no violence, but that 
he would go with him down to the home of his said wife. Hill’s 
reply was that she might not be in until about 6 o’clock, which was 
the usual hour for dinner. So affiant made an appointment with 
Hill to meet him at 6 o’clock at the home of his said wife on Mis¬ 
souri avenue and see if they could not effect a reconciliation. 

Affiant then went out to attend to a little business matter, agree¬ 
ing with Hill to meet him as aforesaid at the time and place afore¬ 
said. Hill called to affiant as he walked away and said, “ Now, for 
God’s sake do not fail to meet me and do all in your power to get 
my wife to leave that man Kane and live with me, for I know we can 
be happy together and 1 will die if I don’t get reconciled to her, for 
I love her better than I do my own soul.” Affiant again took Hill by 
the hand and assured him that he would meet him at 6 o’clock at their i 

home. Affiant was detained a few minutes and did not get down to the 
house until probably ten or fifteen minutes after six o’clock, when 

15 affiant saw the crowd gathering on the street in front of the 
residence of the late Mrs. Hill and learned of the awfiil tragedy. 

Affiant wishes to state that he has not seen Hill or communicated ii 
with him since the conversation above referred to; that affiant was 
a stranger to Hill’s counsel and did not know that his evidence ^ 

would be of importance in the trial of said cause; that after affiant Ij 

read Hill’s statement as published in the Post he realized that he 
ought to have spoken of it sooner. Affiant on yesterday, the 27th 
of March, sought out Colonel Bradshaw, who was one of Hill’s law¬ 
yers, at his office and made the foregoing statement, and the onl}’^ 
object affiant has in making this affidavit is to acquaint the court 
with the facts in the case as he has been advised it was his duty to 
do, and further affiant sayeth not. 


ANTHONY LEIBIN. 
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Subscribed aud sworn to before me this 31sfc day of March; 1903.’ 
[seal.] JAMES A. CAHILL, 

Notary Public: 

16 Washington, D. C., March 28, 1903., 

United States 
vs. 

Benjamin G. Hill. 

Indictment for Murder in First Degree. 

Rosa Colvin, first being duly sworn, according to law, on her oath 
states that she is a native born citizen of the State of Virginia; that 
she is now and has been a resident of the city of Washington for 14 
years past; that her present home is at 913 G street N. W.; that 
she is well and personally acquainted with Benjamin G. Hill, who 
was lately tried for the crime of murder in the first degree in district 
criminal court No. 1, before his honor Judge Anderson, presiding; 
that affiant has known the said Hill ever since before his first marriage 
and has kept up said acquaintance and friendship up to the time of 
the late tragedy on Missouri avenue in which said HilFs wife was 
killed ; that she has visited him at his home in Virginia frequently, 
and knew his first wife aud children and was well acquainted with 
all of them; that on the day of the tragedy affiant met said Benja¬ 
min G. Hill near the corner of 9th and D streets about the hour of 
5 o’clock p. m.; that said Hill was acting in an unusual manner and 
conversed in a most despondent way; that affiant asked him the cause 
of his terrible state of mind. He said, “ Well, I am determined to end 
ni}'’troubles. My wife has driven me from home. I love her 

17 better than my own life and I can’t give her up, and as she will 
not be reconciled to me I have determined to end mv life, and 

this is what I am going to do it with,” and pulled a pistol out of his. 
pocket. Affiant talked with Hill upon the importance of going to 
see his wife once more and urged him to do so that very evening. 
Hill’s feelings were very strong and the tears came to his eyes and 
he choked up with emotion. While talking he said, “ Oh, I love 
my wife and it will kill me to give her up and I would rather die 
than to let her go and be ruined by that man Ed Kane! ” Affiant 
pleaded with him to go at once and see his wife and tell her of his 
love and assure her that he would be a kind and affectionate hus¬ 
band if she would receive him back. After affiant had talked with 
him for several minutes he assured her that he would go that very 
evening and see his wife, which was the day the tragedy occurred. 
Affiant then bade him good evening, he having promised that he 
would visit his wife that evening and that he would go at her 
usual dinner time which was about six o’clock, when he would be 
sure to see her and talk the matter over in a kind and affectionate 
manner. Affiant further states that she did not make this conver¬ 
sation public or call it to the attention of Mr. Hill because he was 

2—1322a 
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that evening arrested for having killed his wife, and affiant has not 
seen or communicated with him since; that affiant was not ac¬ 
quainted with HilFs counsel and did not know that the interview 
she had had with Hill would be valuable testimony ; that after 
Hill’s trial and conviction affiant read his statement in the 
18 newspaper and felt that she ought to have told it to some¬ 
body ; so she then sought out his counsel and went to see 
Colonel Bradshaw at his office and introduced herself and made 
the above statements and asked that they be presented to the court. 

Affiant did not know any other way to bring the facts to the 
knowledge of the court. 

ROSA COLVIN. 

Subscribed and sworn to before me this 31st day of March, 1903. 
[seal.] JAMES A. CAHILL, 

Notary Public. 


19 Order Overruling Motion to Vacate Judgment. 

Supreme Court of the District of Columbia. 

Friday, Ajiril 3,1903. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Anderson presiding. 

♦ 3(C * 4 : + 


United States 
vs. 

Benjamin G. Hill. 


No. 23604. Convicted of Murder in the First 

Degree. 


Come as well the attorney of the United States as the defendant 
by his attorneys Messrs. Bradshaw and Wells; whereupon the de¬ 
fendant’s motion to vacate the judgment in this cause coming on to 
be heard, it is considered by the court that said motion be and it is 
hereby overruled. 

Order for Preparation of Transcript Without Cost to Defendant. 

Supreme Court of the District of Columbia. 

Monday, April 6,1903. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Anderson presiding. 

♦ 3jt ♦ * Hi ♦ 

United States 
vs. 

Benjamin G. Hill. 


No. 23604. Convicted of Murder in First 

Degree. 


20 It is ordered by the court that the clerk of this court pre¬ 
pare a transcript of the record in this cause on the appeal to 
the Court of Appeals without cost to the defendant. 
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Order Approving Bill of Excepimxs. 
Supreme Court of the District of Columbia. 


United States 
vs. 

Benjamin G. Hill. 


No. 23604. 


May 2,1903. 

Convicted of Murder in First 
Degree. 


Now comes here the defendant by his attorney C. G, Bradshaw, 
Esq., and presents to the court his bill of exceptions to the rulings 
of the court taken at the trial of this cause and prays that the same 
may be signed, sealed and made a part of the recorci, which is done 
accordingly nunc pro tunc. 


21 Bill of Exceptions. 

Filed May 2,1903. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Court. 


United States 'j 

vs. > No. 23604. Indictment for Murder. 

Benjamin G. Hill.) 

Be it remembered that on the 16th day of February, 1903, this 
being one of the days of the January term of the said court, defend¬ 
ant, by his counsel, presented his motion to the court to quash the 
indictment in the above entitled cause, upon the grounds therein 
set forth, and the court overruled the said motion; to which ruling 
defendant then and there excepted. 

And be it further remembered that after the jury in the above 
entitled cause was duly empaneled and sworn, the United States, to 
maintain the issue on its part joined introduced evidence by various 
witnesses tending to prove that on the 8th day of November, 1902, 
at 315 Missouri avenue, N. W., Washington, D. C., Mrs. Carrie T. 
Hill, the wife of the defendant, received wounds by a pistol in the 
hands of defendant Benjamin G. Hill, of which wounds she died 
on the 12th day of said month of November, at a hospital in said 
city; that the defendant about one week prior to the shooting 
of his wife, voluntarily left 315 Missouri avenue, where he had 
been living with the deceased, Carrie T. Hill, and on going 
he declared that he was leaving his wife permanently 
22 and that he did not intend to ever return; that after he left 
his wife and on the Sunday before the shooting, he declared 
that he had “ left the deceased for good ” and referred to her as a 
dam- whore and bitch; ” that the defendant purchased the pistol 
with which he shot his wife about two days before the shooting and 
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that the defendant said, after his arrest, “ I purchased the pistol for 
the purposes that! used it for; that on the evening of the shooting 
the defendant entered said house 315 Missouri avenue unobserved 
at about five-minutes before six o’clock and just after dark, that his 
presence in said house was not known until he suddenly emerged 
from a dark hall and entered the dining room where the deceased 
and several persons were seated at the table; that on entering the 
dining room the defendant said, speaking in bis ordinary tone of 
voice, “ Good evening, ladies and gentlemen,” that he then walked 
around the table and approaching the deceased, his wife, he said to 
her, “ Hello, Carrie,” and fired three shots at the deceased, each shot 
taking effect upon her body; that the defendant then turned to 
Bertha A. Marsden, the thirteen year old daughter of the deceased, 
by a former husband, and fired one shot at her, which did not hit 
her but struck the wall close to her head ; that the defendant then 
left said house by way of the back door and was apprehended soon 
thereafter in a shed in the rear of the adjoining house. 

Thereupon the United States offered further evidence tending to 
prove that the defendant when arrested, being asked where the 
pistol was, answered the police officer, “ There it is,” that the 
23 pistol was lying upon the ground near the defendant and 
that the defendant then and there said to the officer at the 
moment of the arrest, “That is what I killed the bitch with, and if ^ 

I did not kill her I made the saddest mistake of my life; ” that the 
defendant was immediately brought out through the house to the 
front of said 315 Missouri avenue, and that the defendant then and 
there said, “ Here am I, look at me, I did it, and if 1 did not finish 
her it is the saddest thing of ray life.” , 

Thereupon the United States offered further proof tending to show 
that the defendant and deceased were married about six years prior 
to the date of the shooting; that the defendant and his wife had not ^ 

lived happily together; that defendant on various occasions cursed “ 

her and knocked her about; that on one occasion the defendant had ^ 

kicked the deceased in the side which resulted in a serious tumor ^ 

upon the body of deceased ; and that on one occasion a police officer i 

was called to premises No. 315 Missouri avenue for the protection of 
the deceased and while there saw the defendant assault the deceased ; i 
that the defendant for several years prior to the shooting had mani- | 
fested an almost unbroken course of cruelty toward deceased; that h 
the defendant and the deceased since their marriage had lived to¬ 
gether a part of the time and at other times, the defendant had 
lived away from the deceased, as an inmate of the Soldiers’ Home at 
Hampton, Virginia; that the defendant had returned to live with 
the deceased on the day before Decoration Day, 1902, and had re¬ 
mained with his wife down to about one week or ten days before the 
tragedy, when he voluntarily went away. 
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24 Mary E. Dillon a witness called on behalf of the United 
States gave testimony tending to show that on the date that 

defendant left No. 315 Missouri avenue, about ten days prior to date 
of shooting, the defendant and deceased quarreled and that on day 
of final departure of defendant, before tragedy, the witness heard a 
conversation between the defendant and deceased in which the de¬ 
fendant was trying to make up with the deceased. 

The said Mary E. Dillon on cross-examination further testified 
that the deceased refused to make up with the defendant saying: 

“ You have always suited yourself and 3 "ou can do the same now,” 
and that she heard no harsh words between the defendant and the 
deceased at the time defendant finally left the deceased. 

Bertha A. Marsden a witness on behalf of the United States, 
daughter of deceased, and step-daughter of defendant, an eye-witness 
to the tragedy, testified among other things, that defendant had 
never mistreated her personally and she knew of no reason why 
defendant shot at her on the day of the tragedy. 

Said Bertha A. Marsden was further interrogated and testified 
as follows: 

Q. I want to know what you know about any difficulty that oc¬ 
curred at the house there between your mother and the defendant— 
anything that he said or did? 

A. He tried to cut her throat once, and often cursed her and 
knocked her about, and at one time he choked her arid made her 
spit blood for three days and nights. 

25 Q. Go on and tell anything else that you remember. 

Q. And then one Christmas morning when he had been 
drinking, we were waiting for my brother Frank, and he came out 
and had a knife in his hand and was going to cut her throat; and 
he kicked her in her side once and knocked her down and abused 
her; and he was arrested twice, once for knocking her down and ^ 
choking her and once for cursing her. 

Q. Do you remember anything about the effect it had on your 
mother when he kicked her in the side ? 

A. Yes, sir ; it made a tumor in her side. 

On cross-examination, the said witness testified further as follows : 

Q. In regard to the time that 3 mu spoke of, when he made an 
assault on your motlier, when was that—how long before this 
occurence; I mean with regard to the knife ? 

A. That was about two years. 

Q. Two years before this occurrence ? 

A. Yes, sir. 

Q. Did 3 mu see the knife ? 

A. Yes, sir. 

Q. Did you hear an\" altercations or words between your father 
and mother at that time ? 

A. Yes, sir. 
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Q. Was that about money ? 

A. No, sir. 

Q. What was it about ? 

26 A. At that time we were sitting in the basement room wait¬ 
ing for Mr. Hill’s son, and lyliere was a crippled gentleman 

there, and he asked Mr. Hill what kind of a looking boy Frank was 
and Mr. Hill said “ Oh, I have not seen him for two or three years,” 
and all mamma said was, “ How can you sit there and tell that 
lie ? ” That was all that she said, and then mamma went out in the 
areaway and was combing my hair, getting me ready for school- 

Q. Well- 

A. Mamma was getting me ready for school, and he came out; he 
had been drinking and mamma thought that he was going out the 
basement door, but instead of that he came back and took his knife 
out and caught mamma right by the neck like; he had his knife in 
his hand and was going to cut her throat when I screamed and 
mamma ducked right under his arm, and that is what saved her. 

Q. You spoke of another difficulty that occurred between them. 
How long was that before this occurrence ? 

A. The last time he was arrested ? 

Q. No; before this occurrence ? 

A. The second time he was arrested, you mean ? 

Q. No, you spoke of a difficulty between them; you spoke of three 
difficulties, did you not? 

A. Yes, sir. 

Q. And those are all you know of? 

A. Yes, sir. 

Q. That is the time the shooting occurred and the time you have 
just described- 

27 A. Yes, sir. 

Q. And one other time ? 

A. Yes, sir. 

Q. I want to get it correct. Three difficulties were all that you 
know about ? 

A. Thev were the onlv serious ones, but of course he abused 
mamma at other times, but it was not so serious. 

Q. Do you know whether or not he had been drinking? 

A. No, sir. 

The United States thereupon offered further testimony by evi¬ 
dence of Dr. L. W. Glazebrook, deputy coroner for District of Co¬ 
lumbia, showing that the pistol sliot wounds inflicted b}'^ the defend¬ 
ant upon body of deceased were each and all mortal wounds and 
immediate cause of her death. 

November 12th, 1902.—Witness performed an autopsy upon body 
of deceased. 

The foregoing is substantially all the evidence offered on behalf 
of the United States. 
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Be it further remembered that the defeudant to prove the issue 
upon his part joined called as a witness James H. Bradford, who 
gave testimony tending to prove that he became acquainted with 
the defendant about seven years prior to date of shooting, that he 
knew the defendant during the two years which succeeded his first 
acquaintance with tlie defeudant and that during that time the de¬ 
fendant was of a quiet and peaceful disposition. The witness further 
stated that he had no knowledge of the defendant during the 

28 five years preceding the date of the shooting. 

The foregoing is substantial!}" all the evidence introduced 
on behalf of the defendant. 

Thereupon the counsel for defendant prayed the court to grant 
following prayers: 

Defendant's Prayers, 

1 . 

That the law presumes the defendant to be innocent of the crime 
charged against him in the indictment until he is proved guilty by 
the evidence be 3 mnd a reasonable doubt, and this presumption of 
the law continues throughout the trial of the cause, step by step, and 
the jury should endeavor to reconcile all the evidence with this 
presumption. 

(Granted.) 

2 . 

That the Code of the District of Columbia divides the crime of 
murder into degrees, namely, murder in the first degree, murder in 
the second degree, and manslaughter. Under such statute, proof of 
the fact of intentional killing merely does not raise a presumption 
of premeditation such as makes the offense murder in the first 
degree. And the use of a deadly weapon only raises a presumption 
of malice and not of premeditation and design. (Stricken out by 
the court: “ Where the killing has been proved on a trial for 

29 murder the presumption is that it was done without premedi¬ 
tation and is murder in the second degree. And unless this 

presumption is annulled by the evidence the jury must acquit the 
defendant of murder in the first degree.) 

(Granted as amended.) 

3 . 

That in the consideration of a verdict, the jury should bear in 
mind that evidence of good character is always a fact to be weighed, 
whether the case is doubtful or not. Character is entitled to con¬ 
sideration in every criminal cause, and it is for the jury to assign its 
value upon a comparison of all the facts and circumstances which 
envelop the transaction. And evidence of good character is to be 
taken into consideration by the jury under all circumstances. And 
it is admissible in order to create a reasonable doubt. And when it 
does this the defendant must be acquitted. 
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(Declined because of no evidence of good character, and exception 
noted.) 


4. 


In all criminal trials it is the right of the accused to have all the 
relevant testimony, including that relating to his good character 
considered by the jury, and if on such consideration there exists a 
reasonable doubt of his guilt, even though that doubt be engen¬ 
dered by his good character, he is entitled to an acquittal. And it 
is for .the jury to determine the weight of evidence tending 

30 to establish the previous good character of the defendant, as 
they'.would that of any other fact in evidence. Such evidence 

is to be regarded as evidence of a substantial character like any other 
fact tending to establish defendant’s innocence. Such evidence is not 
a mere makeshift but is positive and may of itself, by the creation of 
a reasonable doubt, produce an acquittal. 

(Declined, and exception noted.) 

5 . 

« 

That to constitute murder in the second degree under the Code of 
the District of Columbia, it is necessary to prove malice aforethought. 
The definition of malice aforethought is malice thought of before¬ 
hand. And unless this is proved beyond a reasonable doubt the de¬ 
fendant must be acquitted of murder in the second degree. 

(Granted as amended.) 

G. 

In law a man is insane when he “is not capable of understanding 
(1) that a design is unlawful or that an act is morally wrong, or, (2) 
understanding this, when he is unable to control his conduct in the 
light of such knowledge. When a person is moved to the commis¬ 
sion of an unlawful act b}' an insane impulse, controlling his will 
and his judgment, it is wholly immaterial upon what subjectso that 
the insane impulse leads to the commission of the act. If a person, 
persistently believing supposed facts, which have no real existence, 
against all evidence and probability, and conducting himself 

31 upon the assumption, is, so far as such facts are concerned, 
under an insane delusion. If such delusion exists upon one 

subject, the person, as to that, is of unsound mind, although in re¬ 
gard to other subjects he may reason and act intelligently. 

(Declined and exception noted.) 

7. 

A reasonable doubt arising out of the whole evidence as to the 
defendant’s sanity at the time of the commission of the act, entitles 
him to an acquittal. 

The Court : If I give any instructions to the jury upon the sub¬ 
ject of-insanity, I will give that. I will pass it for the present. 
(Granted.) 
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8 . 

That every ingredient of the definition of an ofience in the statute 
must be proved beyond a reasonable doubt. Otherwise the defend¬ 
ant cannot be convicted of a crime charged, but must be acquitted. 
And under the Code of the District of Columbia the prosecution 
must prove be 3 mnd a reasonable doubt that the defendant being 
charged with murder in the first degree, did purposely, deliberately 
and with premeditation commit the offence; and must also show affirm¬ 
atively, b}'’ competent evidence, that the defendant was at the time 
of the act“ of sound memory and discretion” beyond a reasonable 
doubt, otherwise the jury must acquit the defendant—(added by the 
court:—of murder in the first degree). 

(Declined and exception noted.) 

32 9. 

That any admission or confession made by an accused person, who 
is under arrest and in confinement, is evidence of the weakest kind ; 
and is to be closel}" scrutinized by the jur^^ and is not to be received 
as conclusive in itself, unsupported by corroborative evidence. 
And it is for the jury to determine whether any confession has been 
made. 

(Declined and exception noted.) 

10 . 

The jury is instructed that on the testimony in this case it cannot 
find the defendant guilty of murder in the first degree. 

(Declined and exception noted.) 

11 . 

The jury is instructed that on the testimony in this case it can 
render but one of three verdicts-, namely, guilty of murder in the 
second degree, guilty of manslaughter or not guilty. 

(Declined and exception noted.) 

12 . 

Crime is abnormal, and when a crime has been committed it 
necessarity follows that there is some abnormal cause for it. This 
may be a depraved and wicked heart, or it may be a total or partial 
derangement of the powers of the intellect. In any case of trial for 
the commission of crime it is for the jur}’^ to determine from all the 
facts in evidence what was the efficient cause of the act charged 
against the defendant, and whether the defendant was of 

33 sound memory and discretion in a case of trial for, murder in 
the first degree. 

(Declined, and exception noted.) 
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13. 

Evidence of previous brutal, and cruel treatment will not suffice 
to establish deliberation and premeditation in a trial for murder in 
the first degree, but it may be a circumstance for the consideration 
of the jury as tending to establish such point. 

(Declined and exception noted.) 

But the court refused to grant prayers numbered 3, 4, 6, 8, 9, 10, 
11, 12 and 13, to which ruling — then and there duly excepted, 
an exception being taken to the refusal to grant each prayer sepa¬ 
rately. 

And be it further remembered, that during the argument of one 
of defendant’s counsel in addressing the jury said counsel expressly 
contended that the jury had a right to determine the sanity of the 
defendant at the time of the homicide from the mere circumstances 
of extreme atrocity and publicity attending the commission of the 
homicide by the defendant; whereupon the court advised counsel 
for the defendant that the jury could not predicate the insanity of 
the defendant upon the mere circumstances of atrocity or publicity 
attending the tragedy. Said counsel thereupon discontinued his 
address to the jury and counsel for the defendant reserved an ex¬ 
ception to said ruling of the court. 

34 Thereupon the other counsel for the defendant proceeded 
to address the jury. 

Said ruling of the court last mentioned was as follows: 

The Court: The court had probably better now than at the con¬ 
clusion of the case give its views upon the justification of discussing 
the question of the sanity or the insanity of the defendant. 

The court ruled in the early part of the trial that the defendant was 
presumed to be sane until a prima facie case of insanity was estab¬ 
lished, no matter from which side of the case such testimony came, 
and if there was any evidence in the case tending to indicate or 
prove, that the defendant was insane at the time of the commission 
of the homicide, then it became the duty of the Government to estab¬ 
lish not only his guilt, but to establish his sanit}^ at the time of the 
commission of the crime. 

No evidence has been offered even tending to show that the de¬ 
fendant was iiisajie. It is urged that the evidence might come from 
either side, and if it is in the case, that counsel may avail himself of 
that evidence and go to the jury upon that proposition. That i^ 
true, if there is any evidence of the kind in the case. The evidence 
of insanity, as presented to the jury within the five minutes just 
before the adjournment of the court for the noon recess, was found, 
according to the argument of counsel, in the mere publicity with 
which the crime was committed, the deliberation with which 

35 it was committed, and the boldness with which it was ad¬ 
mitted after the crime was committed—that those facts taken 

in connection with the evidence in the case, justified the conclusion 
that the defendant was not a person of sound memory and discre¬ 
tion at the time he committed this offense. 
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Now if that were the law, then a defendant committing a homi¬ 
cide might plead the mere enormity and cruelty with which the 
offense was committed, and the very publicity with which it was 
done, as a defense, that is, as evidence of insanity, and that therefore 
it was a good and sufficient defense. Nor can insanity be offered for 
the purpose of lowering the degree of the offense. Insanity is either 
an insufficient, or an absolutely complete defense. No crime can be 
committed by a pei’son who is insane. You cannot say that by rea¬ 
son of his insanity he has only committed the crime of manslaughter, 
or murder in the second degree. If he was insane he has committed 
no crime at all, and therefore this defense goes to his acquittal on 
the ground of insanity, that is he is not guilty at all because of his 
insanity. 

Insanity is a question of fact that must be established like any 
other question of fact. It is a defense in a case. The Government 
offered no evidence tending to prove insanity; the defense has offered 
no such evidence. It is true that one witness was called who testi¬ 
fied that the defendant—at the time he knew him, and had an op¬ 
portunity of being familiar with his real character, some four or 
five years ago—was at that time a person who was disposed 
36 to be peaceable and orderly. It is not a question of what his 
disposition was five years ago, even if that were material, but 
what was it at the time of the commission of the crime. There is 
no evidence here as to what his disposition was at that particular 
time, so far as any trouble with the deceased was concerned. So if 
that evidence was properly in the case at all, it could not be availa¬ 
ble for that purpose, and besides, the jur 3 '' cannot infer insanity from 
the mere fact that a man’s character is good for peace and good 
order. If that were so, then a man could commit any crime and 
feel assured of protection from punishment simply by virtue of his 
previous good character—not his reputation, because the evidence 
was introduced upon another view of the case. The evidence of 
that witness was not offered to prove that his reputation for peace 
and good order was good, but that that was the inherent quality of 
the man’s character at that time. The jury cannot infer insanity 
merely from that qualit}’- of character, nor is it a defense. 

Courts Iiave decided over and over again, in substance, that the 
barbarous and cruel manner in which a homicide was committed 
does not, standing alone, furnish any basis for the defense of insan¬ 
ity. That was decided in this jurisdiction as far back as 4th Mackey, 
and the books are full of such cases. 

Now, that is all we have here—the manner in which the homi¬ 
cide was committed, and the proof of the circumstances under 
■ 37 which it was committed, the publicity that accompanied it 
and the boldness with which the commission of the crime 
was admitted thereafter. As I have stated, those facts, such as the 
cruelty with which the crime was committed <fec., do not of them¬ 
selves furnish any sufficient basis for the defense of insanity. It is 
a question of fact, that must be proved. If that were not so then 
the jury might arbitrarily say, “This man is insane; we reach the 
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coiiclusiou because he committed this act boldly and in the presence 
of other people and did not try to conceal it; therefore, he is insane.” 
The man who took the life of the lamented President McKinley, 
did it in the most public way; not in the presence of a few people 
gathered in a room, as in this case, but in the presence of a great 
multitude, and can it be said that the very publicity with which he 
killed the President, and the boldness with which he did it, would 
justify a jury in concluding from that fact that he was insane? If 
that is the law then the sooner we know it the better. I do not be¬ 
lieve that that is the law, and I will not give the consent of ni}’’ 
mind to that proposition until some court of higher jurisdiction has 
announced it to be the law. 

The conclusion of the court, therefore, is, that there is nothing in 
this case to justify the court ill permitting the question of the de¬ 
fendant’s insanity to be argued upon the basis on which it is pre¬ 
sented to the court. The jury must be satisfied that the defendant 
is, or was at the time of the commission of the crime, of sound 
memory and discretion, but the presumption of law furnishes 

38 the proof. The presumption is that he is, or was sane at the 
time of the commission of the crime. That presumption 

steps in and supplies the proof, and until there has been a prima facie 
case of insanity established, the Government may rest with absolute 
security upon that presumption, and there being no evidence offered 
on the part of the defendant tending to prove his insanity, that 
question is only before the jury, generally subject, except on the 
presumption that he is sane. 

Mr. Wells: Then nothing remains for us to do but to enter an 
exception to the ruling of the court, which I suppose, will be pre¬ 
served in the record. 

The Court: Yes. Do you desire to say anything further to the 
jury? 

Mr. Wells : No, sir. 

The Court: Do yon desire to say anything to the jury, Mr. 
.Bradshaw ? 

Mr. Bradshaw: Yes, sir. 

Mr. Bradshaw thereupon proceeded to make the closing argu¬ 
ment to the jury upon the whole evidence, on behalf of the defendant. 

Counsel for the respective parties having presented their argu¬ 
ments to the jury on the whole case- 

The Court: Gentlemen of the jury, during the last few days you 
have listened patiently and with marked attention to the evidence 
as given to you from the witness stand, to the argument of counsel 
in summing up that evidence, and there now remains a single duty 
to be performed before this case shall be submitted to you for 

39 your consideration and disposition, and that duty is the one 
that devolves upon the court—to instruct yon as to the law 

applicable to this case, and to give you certain rules that you are to 
follow in interpreting the testimon\% in applying the law to the evi¬ 
dence and arriving at a verdict thereon. 

The indictment in this case charges the defendant Benjamin G. 
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Hill, late of the District of Columbia, on the 8th day of November 
ill the year of our Lord oue thousand nine hundred and two, and at 
the District aforesaid, with force and arms upon a certain Carrie 
Tlieoda Hill, in the peace of God and of the said United States theiv 
and there being feloniously, purposely and of his deliberate and pre¬ 
meditated malice did make an assault; and that the said Benjamin 
G. Hill a certain pistol of the kind called a revolver then and there 
charged with gunpowder and leaden bullets, which said pistol he, 
the said Benjamin G. Hill, in his right hand then and there had 
and held, feloniously, purposely and of his deliberate and premedi¬ 
tated malice did discharge and shoot off at, against and upon the 
said Carrie Theoda Hill: and that the said Benjamin G. Hill with 
one of the leaden bullets aforesaid, by him out of the pistol afore¬ 
said, then and there by force of the gunpowder aforesaid, dis¬ 
charged and shot off as aforesaid, then and there feloniously, 
purposely and of his deliberate and premeditated malice, did 
strike, penetrate and wound the said Carrie Theoda Hill in and 
upon the left side of the back of her, the said Carrie Theoda Hill, 
below and about one half of an inch from the left shoulder of 
her, the said Carrie Theoda Hill, giving to her, the said Carrie 
Theoda Hill, then and there feloniously, purposely and of his 
deliberate and premeditated malice, with the leaden bullet 

40 aforesaid so as aforesaid discharged and shot out of the pistol 
aforesaid by him, the said Benjamin G. Hill, in and upon the 

the left side of the back of her, the said Carrie Theoda Hill and be¬ 
low about one half of one inch from the left shoulder of her, the 
said Carrie Tiieoda Hill, one martal wound of the depth of six inches 
and of the breadth of three eighths of one inch; of which said 
mortal wound she, the said Carrie Theoda Hill, from the 8th day of 
November, in the year of our Lord, one thousand nine hundred and 
two until the twelfth day of the same month and year, and at the 
District aforesaid, did languish and languishing did live; on which 
said twelfth day of November in the year of our Lord, one thousand 
nine hundred and two, and at the District aforesaid she, the said 
Carrie Theoda Hill of the mortal wound aforesaid, did die. 

And so the grand jurors aforesaid, upon their oath aforesaid, do 
say that the said Benjamin G. Hill, the said Carrie Theoda Hill, in 
the manner and by the means aforesaid then and there feloniously, 
purposely and of his deliberate and premeditated malice, did kill 
and murder ; against the form of the statute in such case made and 
provided, and against the peace and Government of the said United 
States. 

Gentlemen, T have read to you this indictment because you are to 
take it with you to the jury room, and have it before you in the 
course of your deliberations, as expressing, in the technical lan¬ 
guage of the law, the charge against the defendant at the bar. 

41 You will observe that the indictment charges the defend¬ 
ant with feloniously, purposely and of deliberate and pre¬ 
meditated malice, killing his wife, Carrie Theoda Hill at their resi¬ 
dence on Missouri avenue, in the District of Columbia, on the evening 
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of the 8th day of November, 1902, by shooting her with a pistol of 
the kind known as a revolver. 

F'elonious homicide or the unlawful killing of one human being 
by another, as defined by the code, is three-fold in its character, 
namely, murder in the first degree, murder in the second degree, 
and manslaughter. 

This indictment charges the defendant with murder. That in¬ 
cludes the charge not only of murder in the first degree, but murder 
in the second degree and manslaughter. 

To the charge made as well as to the charges included therein, 
the defendant pleads not guilty. 

This plea controverts the existence of every fact essential to con¬ 
stitute the crime charged, and makes it incumbent upon the Gov¬ 
ernment to prove such charge in every material part of it beyond a 
reasonable doubt. 

In order, therefore, that you may clearly understand the issue 
which you are about to decide, as the case now stands as it is about 
to be submitted to you, it is proper that I should make plain to you 
what is meant by these different degrees of murder. 

Murder in the first degree is defined by the code of laws applica¬ 
ble to the District of Columbia, as follows: 

42 “ Whoever, being of sound memory and discretion, pur- 

posel}'^, and of * * * deliberate and premeditated malice 

kills another, is guilty of murder in the first degree.” 

That is as far as it is necessary that I should define to you murder 
in the first degree, because, while there are other forms of murder 
in the first degree, they are not applicable to this case. Therefore, 

I eliminate from that definition all that is immaterial and give it to 
you in the form in which I have just presented it. 

Murder in the second degree is defined as follows: i 

“ Whoever, with malice aforethought, kills another, is guilty of | 
murder in the second degree.” 

Manslaughter is— 

•‘The unlawful killing of one human being by another without 
malice express or implied.” | 

Now, gentlemen, the words, “ whoever being of sound memory 
and discretion ” only appear in the definition of murder in the first 
degree, as I have given it to you, yet they are applicable to all the 
degrees of murder. : 

In arriving at your verdict, you should bear in mind that it is a 
cardinal rule of law that a defendant charged with crime is always ^ 
presumed to be innocent, and this presumption continues until it | 
shall have been overcome by evidence to satisfy the jury of guilt ‘ 
be^mnd all reasonable doubt. « 

The presumption, of evidence in this case, as in all criminal cases, ^ 
is a presumption of law in favor of the defendant, and must there- j 
fore, be regarded by you as one of the elements of proof in his favor i 
in determining the question of guilt. | 

43 Before taking up the question of the degree of crime { 
charged, however, it is proper that I should say to you that, | 
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in order to warrant you in finding the defendant guilty of homi¬ 
cide, the evidence must satisfy you beyond all reasonable doubt, 
first, that Carrie Theoda Hill is dead ; second, that she came to her 
death by one or more wounds or injuries, purposely and unlawfully 
inflicted upon her by the defendant with a pistol or revolver, or 
some kindred deadly weapon, and, third, that the defendant, at the 
time of the commission of the act, was a person of sound memory 
and discretion. I may suggest to you, however, that under the 
proofs in this case, and in the absence of any conflicting evidence 
in relation to it, you will find, I apprehend, little difficulty in com¬ 
ing to the conclusion that Mrs. Hill is dead; that her death was 
caused by violence, and that the defendant is the author of lier death. 
You must be satisfied also, beyond all reasonable doubt that at the 
time the defendant so killed his wife, he was a person of sound 
memory and discretion. 

You will bear in mind that the defendant is not only presumed 
to be innocent, as I have already stated, but he is likewise presumed 
to be sane, and this presumption continues until some evidence or 
proof to the contrary shall have been offered, no matter from which 
side such proof may come, whether from the side of the Govern¬ 
ment or tlie side of the defense. It follows: therefore, that if you 
are not satisfied from the evidence beyond a reasonable doubt of 
these three propositions, it would be your duty to render a 

44 verdict of not guilty; or, if, you are satisfied from all the 
evidence, and beyond a reasonable doubt, of the first two, 

namel}^, that Mrs. Hill is dead, and that she came to her death by 
violence at the hands of tlie defendant as stated, but you are not 
satisfied beyond a reasonable doubt that at the time he killed his 
wife he was a person of sound memory and discretion, then, in thjat 
case it would be your duty to return a verdict of not guilty by reason 
of insanity. If, on the other hand, you are satisfied from the evi¬ 
dence, and beyond all reasonable doubt, that the defendant at the 
time and place, and in the manner substantially as charged in the 
indictment, did kill this woman, and that at the time he killed her 
he was a person of sound memory and discretion, then it would be 
your duty to find him guilty, and convict him of such degree of hom¬ 
icide as the evidence in this case and the law, as the court shall de¬ 
fine it, may justify. 

Now, as I have said to you, the law presumes that the defendant 
is sane, and, therefore, the Government may rest its case upon that 
presumption as a sufficient proof of that fact until a prima fade. case 
of insanity shall have been established, and then it would be. the 
duty of the Government to establish that fact beyond a reasonable 
doubt. But the law presumes the defendant here was sane at the 
time he killed his wife, and therefore, the Government is not re¬ 
quired in the first instance to produce evidence to establish his ca¬ 
pacity to commit the crime charged. The jury is authorized to 
assume at the outset that the accused is mentally responsible for his 
acts, and unless from all the evidence a reasonable doubt 

45 shall ihave risen in your minds as to his sanity, you should 
not acquit him on the ground of insanity. In other words, 
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as the defense has rested its case upon the testimony of the Goverh- 
.ment and the Government having introduced no evidence for the 
purpose of showing either the sanit}^ or insanity of the defendant, 
but has rested its case upon the presumption of the law, namely, 
that the defendant was sane at the time the act was committed; 
and in the absence of any affirmative proof tending to establish the 
insanity of the defendant, it would be your duty to proceed to your 
verdict upon the presumption of the law, as a primary presumption, 
that he is sane. 

If, then, you are satisfied upon the whole case, and beyond a 
reasonable doubt, of the eKistence of these three primary essential 
conditions of the crime charged in the indictment, 3 "our next duty 
would be to determine from the evidence the grade of the homicide. 
Being the sole judges of the facts, you have the absolute power to 
fix the degree of the homicide, if you should find that a homicide 
was committed by the accused. That is to say, if you should find 
the defendant guilty, you have the power to find him guilty of 
murder in the first degree, murder in the second degree, or, if there 
bejany evidence in the case to justify it, (the court makes no sug¬ 
gestion to you on that point), you may find him guilty of man¬ 
slaughter. 

As to what may be meant b}’’ these several grades of homicide, I 
ask your close attention while I undertake to define them. 

46 First, as to murder in the first degree, which is the highest 
grade of homicide known to the law. 

As hitherto pointed out to you, murder in the first degree, as ap- 
plicable’to this case is defined by the law of this District as follows: 

“ Whoever, being of sound memoiw and discretion, purposel}'^ and 
Qf ♦ * * deliberate and premeditated malice kills anotlier, is 

guilty of murder in the first degree.” 

The question presented to you this definition of the Code, is 
whether the killing, (should you find the defendant guilt}^ of felo¬ 
nious homicide) was done purposely and of deliberate and premedi¬ 
tated malice. In order to proceed intelligently^ in determining that 
question, you should have a correct view or understanding of the 
meaning of the word “ purposely^ ” and of the words “ deliberate and 
premeditated malice” as defined in this section of the Code. 

Purposely means by purpose or design. In short, it means inten- 
tionally^ If you should find that the act was done purposely^ that 
is, intentionally, ymu should next inquire whether it was done with 
deliberate and premeditated malice. 

What is malice as used in this indictment ? Although in a popu¬ 
lar sense malice means hatred, hostility or ill-will, yet, in a legal 
sense, it has a much broader signification. Malice is that state of 
mind which prompts conscious violation of the law to the prejudice 
of another—the doing of a wrongful act intentionally, with- 
■47 out just cause or excuse; a wicked and mischievous purpose 
which characterizes the perpetration of an injurious act with¬ 
out lawful excuse. It is not, therefore, confined in its meaning to 
hatred or ill-will, or to any particular animosity against the person 
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killed, but it includes any deliberate, unlawful criminal act done by 
one person toward another. It means a wicked or mischievous in¬ 
tention of mind to do an act which is wrongful and without just 
cause or excuse—a wanton disregard of the rights of others, a 
wicked or corrupt motive under circumstances indicating a wicked, 
depraved and malignant heart, a heart beyond the control of social 
duty and fatally bent on mischief. In other words, malice includes 
all states of the mind in which homicide is committed without legal 
justification, extenuation or excuse. It is distinguished from pas¬ 
sion. Malice implies a mind under the control of reason, while pas¬ 
sion, for a time, clouds the reason and controls and directs or impels 
the action of the person under its influence. 

Malice is divided, also, into what is known as malice express and 
implied malice. Express or actual malice is when one person kills 
another with a sedate deliberate mind and formed design, such 
formed design being evidenced by external circumstances disclosing 
the inward intention, such as antecedent, prior menaces or threats, 
former grudges and the like. Sometimes malice is a mere inference 
of law from facts proved. Hence the distinction between express 
and implied malice. Malice is implied by the law from any delib¬ 
erate, cruel act committed by one person against another, however 
sudden. Thus, where a man kills another suddenly without 

48 any or without considerable provocation, the law implies 
malice. 

In order to constitute murder in the first degree, the killing, as 
you will understand from the evidence I have given you, must have 
been done not only purposel.y and maliciously, but it must have been 
done with deliberate and premeditated malice, either express or im¬ 
plied as I have endeavored to define to ^mu what is meant by malice 
both express and implied. But the law speaks of premeditated and 
deliberate malice. Therefore, I invite your attention to the defini¬ 
tion of these terms. 

Premeditated means thought on and resolved in the mind befoi^e- 
hand; contrived and designed previously. Delibei'ate means to 
weigh in the mind, to consider and examine—to reflect upon. A 
premeditated design or purpose is one resulting from thought and 
reflection. A design conceived and afterwards so deliberately con¬ 
sidered as to become resolved and fixed, is regarded by the law as 
premeditated. 

When the design to take human life is formed after deliberation, 
and when there is adequate time and opportunity for deliberate 
thought, no matter how soon the felonious killing may follow the 
formation of the settled purpose, it is murder in the first degree. 
There need be no appreciable space of time between the formed de¬ 
sign or intention to kill and the killing ; it is only necessary that the 
act of killing be preceded by the concurrence of will, deliber- 

49 ation and premeditation on the part of the slayer. But when 
there may not have been sufiicient time and opportunity for 

deliberate thought, then the unlawful killing could not be murder 
in the first degree. 

4—1322a 
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To enlarge somewhat upon the definition of the word deliberate, 
it is proper that I should say to you that deliberate does not mean 
to brood over or consider or reflect upon for any length of time, but 
it means intent or purpose to kill, executed by the defendant in a 
cool state of the blood and in furtherance of a formed design to 
kill to gratify the feeling, or in a spirit of revenge, or to accomplish 
some other unlawful, felonious purpose, and not under the influence 
of a violent passion suddenly aroused by a real or supposed griev¬ 
ance amounting to a temporary dethronement of reason. In other 
words, to constitute deliberation and premeditation, the intent to do 
the injury must be deliberated upon, and the design to do it must 
be formed before the act is done. If the person actually formed 
the purpose maliciously to kill, and deliberate and premeditate upon 
it before he performed the act, he would be guilty of murder in the 
first degree, no matter how short the time might be between the 
formation of the purpose and its execution. In other words, the 
deliberate and premeditated malice which is necessary to constitute 
murder in the first degree need not have existed in the mind of the 
defendant for any particular length of time, provided the 

50 jury be satisfied beyond a reasonable doubt that the pre¬ 
meditation and deliberate intent were in his mind, not merely 

when the fatal shots were fired, but were there for some appreciable 
period. 

In this connection I desire to read to you as part of the instruc¬ 
tions of the court, this instruction on behalf of the defendant, which 
instruction the court has granted: 

“ That the Code of the District of Columbia divides the crime of 
murder into degrees, namely, murder in the first degree, murder in 
the second degree, and manslaughter. Under such statute, proof of the 
fact of intentional killing merely does not raise a presumption of 
premeditation such as makes the offense murder in the first degree. 
And the use of a deadly weapon only raises the presumption of 
malice and not of premeditation and design. 

That is to say, under the law of this jurisdiction every homicide 
purposely committed with a deadly weapon is only presumed to be 
murder in the second degree, and the burden is upon the Govern¬ 
ment to prove to the satisfaction of the jury beyond a reasonable 
doubt that the homicide is of the higher degree, that is murder in 
the first degree. Accordingly, if the jury shall find that the de¬ 
fendant purposely killed the deceased with a deadly weapon, that 
fact will not justify the jury in finding a verdict of murder in the 
first degree, but, in order to find such verdict, the jury must further 
find from the evidence, beyond a reasonable doubt, that in so kill¬ 
ing the deceased, the defendant did it with deliberate and premedi¬ 
tated malice, to be shown by the testimony. 

51 Now, in this degree of felonious homicide—I am talking 
now of murder in the first degree—you will bear in mind 

that there must exist the elements of purpose, malice, premeditation 
and deliberation. If either of these elements be absent, then there 
can be no conviction for this grade of homicide. If, therefore, you 
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should find, and believe from the evidence beyond a reasonable 
doubt, that the defendant at the time and’ place and in the manner 
and by the means substantially as charged in the indictment, pur¬ 
posely and of his delibe^’ate and premeditated malice, assaulted and 
wounded the deceased, from the effects of which wound or injuries 
inflicted upon her by the defendant she died, then your verdict 
should be guilty of murder in the first degree. 

In determining the question of deliberation and premeditation 
you may take into consideration all the facts and circumstances of 
the case as bearing upon that subject as well as upon the question 
of malice. Certain evidence has been introduced in this case iii 
regard to the relations, or rather in regard to the conduct of 
the defendant toward the deceased prior to the time of the 
killing. In determining whether the act was prompted not only 
by malice but that kind of malice which we call premeditated and 
deliberate malice, you may take into consideration any evi¬ 
dence in the case bearing upon the previous threats of the 
defendant toward his wife; you may take into consideration any 
previous assaults he may have made upon her; you may take into 
consideration the evidence bearing upon the fact of the de- 

52 fendant having armed himself with what the law tells you is 
a deadl}^ weapon, to wit, a revolver; you may take into con¬ 
sideration any reasons that the defendant may have given for pro¬ 
curing that revolver—his object in procuring it; you may take into 
consideration his going to the place where his wife lived, and from 
where he had shortly before separated himself; you may take iiito 
consideration the evidence showing that he singled his wife out from 
the company with whom she was sitting at the time; you may take 
into consideration any evidence tending to show that the defendant 
used that weapon repeatedly, fired rapid shots; you may take into 
consideration any reason that he may have assigned therefor—the 
reasons that he gave thereafter for having killed his wife; and, in 
short, you may take into consideration all the defendant’s declara¬ 
tions before the killing, at the time of the killing and subsequently 
thereto in connection with all the facts and circumstances in the case 
to determine whether the act was one that had been deliberated 
upon—that was preconceived and determined in advance of the time 
of the killing, no matter how shortly before. All these facts and 
circumstances 3 mu may take into consideration in arriving at the 
question whether the defendant in killing his wife did it with de¬ 
liberate and premeditated malice. 

There is no way of disclosing what is in a man’s heart, except as 
we read it through his acts and his words. Therefore, it is that you 
may look to all of the defendant’s acts toward his wife, his 

53 threats toward her preceding the killing, at the time of the 
killing and thereafter in determining the question of malice 

and the question of deliberation and premeditation; and if, from all 
these facts you are led to the conclusion, not only that the defend¬ 
ant purposely killed his wife, but that he did it maliciously, did it 
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with deliberate and premeditated malice, then it would be your duty 
to find him guilty of murder in the first degree. 

The court further instructs you that, in case of doubt as to the 
degree of murder on the facts of the case, the benefit of that doubt 
should be given to the accused by returning a verdict of a lower de¬ 
gree. That is, if upon the whole case you should find any doubt in 
your mind as to whether the defendant is guilty of murder in the 
first degree or murder in the second degree, then you would give 
him the benefit of that doubt and find him guilty of murder in the 
second degree. In other words, if you cannot, upon any hypothesis, 
find him guilt}'' of murder in the first degree—find that he delib¬ 
erately and premeditatedly, with malice aforethought, killed his 
wdfe, then it would be your duty to find him guilty of murder in 
the second degree. 

But, if you can reconcile the evidence upon the theory that the 
defendant did not kill his wife purposely, maliciously and with de¬ 
liberation and premeditation, which constitute deliberate and pre¬ 
meditated malice, then it would be your duty to inquire whether he 
is guilty of murder in the second degree. 

54 As I have said to you, murder in the second degree consists 
of the unlawful killing of one person by another with malice 

aforethought as distinguished from deliberate and premeditated 
malice. 

Malice aforethought distinguishes the felonious killing called 
murder from what is called manslaughter. The words deliberation 
and premeditation which are applied to murder in the first degree, 
denote purpose and design as contradistinguished from accident and 
mischance. Therefore, if you should believe and find from the evi- 
dence bevond a reasonable doubt that the defendant, at the time and 
place and in the manner and by the means mentioned in the in¬ 
dictment, wilfully, ihat is, purposely and of malice aforethought, 
but without deliberation and premeditation—that is, without hav¬ 
ing previously conceived the purpose and determined so to do—as¬ 
saulted, shot and thereby killed the deceased, then it would be your 
duty to find the defendant guilty of murder in the second degree. 
If you believe from tlie evidence beyond a reasonable doubt that 
the defendant assaulted and shot the deceased while he was in a 
violent passion, suddenly aroused, yet such assault and shooting 
were done wilfully, that is, purposely and with malice aforethought 
as heretofore explained, the defendant would be guilty of murder in 
the second degree. 

And in this connection I grant you this prayer at the request of 
the defendant; 

55 “ That to constitute murder in the second degree under the 
Code of the District of Columbia it is necessary to prove 

malice aforethought. The definition of malice aforethought is 
malice thought of beforehand. And unless that is proved beyond a 
reasonable doubt the defendant must be acquitted of murder in the 
second degree,” 
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And then the first prayer of the defendant I give 3 '^ou, which is as 
follows: 

“ That the law presumes the defendant to be innocent of the crime 
charged against him in the indictment until he is proved guilty by 
the evidence beyond a reasonable doubt, and this presumption of 
the law continues throughout the trial of the cause, step by step, 
and the jury sliould endeavor to reconcile all the evidence with this 
presumption.” 

I have said that the killing in murder in the second degree must 
be done purposely, with malice aforethought, but not of deliberate 
and premeditated malice. Therefore, if you are not satisfied from 
the evidence beyond a reasonable doubt that the defendant purposely 
killed the deceased with deliberate and premeditated malice, but 
that he did kill her perposely and with malice aforethought, you 
should find him guilty of murder in the second degree. If, on the 
other hand, you are not satisfied from the evidence beyond reason¬ 
able doubt of the concurrence of these conditions of murder in the 
second degree, you would not be justified in finding him guilty of 
murder in the second degree. Then it would be- your duty to 
inquire, if there be any evidence here to justify it, whether" the 
defendant is guilty of manslaughter, which is the unlawful 

56 killing of one human being by another without malice, ex¬ 
press or implied. 

It is proper that the court should say to you gentlemen that pre- 
ineditation and deliberation are not presumed from the mere fact of 
intentional killing or the use of a deadly weapon, but must be proved 
\ e e\' 1 enc^^, or reasonably inferred from established circum¬ 
stances. I have already called your attention to the facts and to the 
circumstances that you may take into consideration as bearing upon 
the question of deliberation and premeditation as well as upon the 
question of malice. 

Now, gentlemen, I have said to you that the law presumes the de¬ 
fendant to be innocent, and that he is entitled to that presumption 
until it shall have been overcome by evidence to satisfy you of his 
guilt beyond a reasonable doubt. Therefore, the court "invites your 
attention to the definition of reasonable doubt. The court confesses 
at the threshold that that is a difficult task. The ver^^ words “ a 
reasonable doubt ” are their own best interpreters,-and have been 
spoken of as one of the most exact expressions of the law, an expres¬ 
sion which the lay mind or the professional mind may easih' grasp 
and rightly interpret. However, I will endeavor to make the terras 
as plain as I am able to do at the moment. 

By reasonable doubt it is not meant every doubt, hut it is 

57 a doubt based upon reason, and reasonable in view of all the 
circumstances. It is not a captious doubt, but it is a sub¬ 
stantial doubt arising out of all the evidence, or lack of evidence, 
and such a doubt as an honest, sensible, fair-minded man might 
with reason entertain consistently with a conscientious desire on his 
part to ascertain the truth. A vague conjecture, or an inference.of 
a possibility that the accused is not guilty, is not a reasonable doubt. 




30 


BJtNJAMIK G. HILT. VS. 


Persons of speculative minds may, in almost every case, suggest the 
possibility of the truth being different from the most convincing 
proof. Jurors are not to be influenced or led away by speculative 
notions of such possibilitv. It is their dutv to come to a conclusion 
upon all the facts and circumstances in the case and the effect of 
them, the same as they would come to a conclusion upon any other 
set of important facts in life. There is no technical rule that pre¬ 
vents you from applying to them the same rule of common sense 
that you would apply to ans^ other important question that might 
come under your consideration and demand your judgment. If, 
therefore, and after an impartial comparison of all the evidence, you 
can candidly sa}^ that you are not satisfied of the defendant’s guilt, 
then you would have a reasonable doubt, and that would apply to 
all the degrees of the crime, that is, of any one of these essential con¬ 
ditions of conviction ; but if after such impartial consideration of all 
the evidence you can truthfully say that you have an abiding con¬ 
viction of the defendant’s guilt, such as you would be willing to act 
upon in the more weighty and important matters relating to 

58 your own affairs, vou have no reasonable doubt. 

The weight of the evidence always involves the amount of 
credit to be given to the opposing witnesses, and therefore, the rule 
is that the weight of the evidence is a question wholly or exclusively 
within the province of the jury. Some of the usual tests, which, 
among others, it would be proper for you to apply are the appear¬ 
ance and deportment of the witnesses upon the stand, and the ap¬ 
parent bias or interest tliey may have in the result of the trial; the 
intrinsic probability or improbability of the story which each wit¬ 
ness has told and its harmony or incongruiW with other facts in the 
case which you might find to be established. 

There has been some evidence introduced bearing upon certain ad¬ 
missions or confessions of the defendant. No evidence has been 
offered for the purpose of contradicting the integrity of the state¬ 
ments, and 3 ^et it will be your duty in weighing that testimon 3 % as 
it would be jmur duty in weighing the testimony of any other wit¬ 
nesses called to the stand to repeat what another said, to bear in 
mind that the omission or substitution, of one or more words, as the 
language of the person attempted to be quoted, might, by possibility 
change the meaning of what was said. But in the absence of any 
proof to the contrary, if you are satisfied that the witnesses called to 
repeat what the defendant said told the truth, whether they be offi¬ 
cers or la^nnen, and that they faithfully interpreted what the 

59 defendant said, it would be your duty to accept such state¬ 
ments as truly reflecting and presenting to you the very lan¬ 
guage and meaning of the defendant at the time. 

As youv verdict must be a unanimous one, it is necessary that 
jmu should candidly and dispassionately consult as to your ver¬ 
dict, and in doing so, to observe that respect which is due from each 
to the other, to the end that your verdict may express the truth as 
to the guilt or innocence of the defendant, and that too without re¬ 
gard to the consequences of your verdict, for with that you have 
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nothing to do. You have gone into the jury box under the solem¬ 
nity of an oath to try this case and to render a verdict based solely 
upon the evidence as it might come to you from the witness stand, 
and (under the guidance of the court) the law, as applicable to that 
evidence. Therefore, it is vour dutv to hew to the line which the 
law has laid down to you, and which by the very language of the 
oath you are required to do, sc that, when you render your verdict 
it may reflect the truth in this case uninfluenced by either prejudice 
against or sympathy for this defendant. You should not allow your 
feelings to become factors in the matter of your verdict. Your judg¬ 
ment should not be swerved or clouded b}^ sympathy for the defend¬ 
ant or by prejudice against him because of the character of the 
offense with which he is charged, or from any other cause. The 
evidence alone must be looked to by you to ascertain the truth of 
the charge made; and when you shall have ascertaind what the 
truth is, follow that conclusion no matter whether it result in 

60 a verdict of guilty or not guilty. 

If, therefore, upon the whole evidence, after carefully and 
conscientiously arranging, examining and weighing in your mind 
all the facts and circumstances in the case, you should arrive at a 
conclusion of guilty only, it would be .your duty to convict, and 
convict of such degree of crime as you are satisfied from the evi¬ 
dence beyond a reasonable doubt the defendant is guilty of; but, if 
after weighing with equal care and caution all the facts and circum¬ 
stances of the case, with a sincere and earnest desire to arrive at the 
truth, you do not have an abiding and conscientious conviction of 
the defendant's guilt, you should acquit him. 

To give you a brief resume of your duty in the case, the court 
has instructed you that if the evidence in this case satisfies you be¬ 
yond a reasonable doubt that the prisoner at the bar purposely and 
of deliberate and premeditated malice killed his wife, then he is 
guilty of murder in the first degree. If you cannot reconcile the 
evidence in this case upon any other reasonable hypothesis than that 
the defendant deliberately and purposely that is of his deliberate 
and premeditated malice killed his wife, then you should convict 
him of murder in the first degree. But if, on the other hand, you 
should be able to reconcile the evidence upon the hypothesis that 
the defendant did not kill his wife with such deliberate and premed¬ 
itated malice, then it would be your duty to inquire as to 

61 whether he is guilty of murder in the second degree—that 
is, whether he killed his wife with malice aforethought, but 

without deliberation and premeditation. 

Gentlemen, you may render one of four verdicts: You may find 
the defendant guilty of murder in the first degree; you may find 
him guilty of murder in the second degree, or if there be aiiiy evi¬ 
dence in the case to justify it, you may find him guilty of man¬ 
slaughter, or, you may find him not guilty. 

When you shall have retired to your room, you may select one of 
your number as your foreman through whom you will report your 
verdict to the court. 
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Thereupon, the jury retired to consider its verdict, and after such 
consideration, returned to the court room and rendered the verdict 
of— 

“ Guilty of murder in the first degree.” 

Whereupon the defendant filed a motion for an arrest of judgment 
on the grounds therein stated ; and also a motion for a new trial on 
the ground that the verdict was not sustained by the evidence, and 
for other matters stated in said motion. But the court overruled 
each of said motions, to which rulings defendant then and there 
duly excepted. 

Be it further remembered that the defendant, by his counsel, 
afterwards filed a motion to vacate the judgment rendered in this 
cause with affidavits to said motion attached. But the justice pre¬ 
siding overruled the said motion, to which ruling defendant’s coun¬ 
sel duly excepted then and there. 

62 All of which exceptions were then and there dul}’^ noted 
by the justice presiding, on his minutes; and the defendant 
then and there prayed the court to sign and seal this his bill of ex¬ 
ceptions, to haye*^he same effect as if each exception had been sepa¬ 
rately, signed and%ealed, and make the same a part of the record ; 
whicli is done nW for’th^n this 2d day of May, 1903. 

. THOMAS H. ANDERSON, Justice. 
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